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Disclaimers

e This presentation does not create an attorney-
client relationship and may not be relied upon as
legal advice.

« Circumstances affecting individual companies
may vary.

e Consultation with a legal advisor Is
recommended.
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Since The Crunch

* Less lending

 Fewer lenders

e Higher pricing

— LIBOR market disruption and interest rate floors
Tighter covenants

More collateral
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Amend and Extend Transactions

« Extension of maturity of existing credit facility
— Usually on a non-pro rata basis

— Usually need approval of Required Lenders and all
extending Lenders

« Amendments to credit agreement
— Higher interest rate for extended tranches
— Amendment fees
— Changes to non-market terms in the credit agreement
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Opening Stages of Negotiating o

A Facility

e Shop around

e Think about your needs

* Run stress tests

« Commitment letters and term sheet should be
sufficiently specific

Reverse flex

— If the facility is oversubscribed, decrease the interest
rate and ask the lenders to commit to the faclility at the
lower interest rate
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Specific Negotiating Points
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1. GAAP

e Frozen vs. Fluid?

— If using frozen GAAP, then the borrower needs to
keep two separate sets of books

— If using fluid GAAP, changes in accounting standards
could trigger defaults

* So try to freeze GAAP for things like lease accounting,
securitizations and transfers of financial assets and liabilities

« Add ability to amend financial covenants if
required by changes to GAAP
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GAAP: Example of Preferred i

Language

“GAAPT means, sulject to Section 1.03, generally accepted accouating principles set forth from
time to time in the opinions and pronouncements of the Accounting Principles Board and the
Amencan Institute of Certified Public Accountants and statements and prenouncements of the
FASS (01 agencies with silan functions of compeaable slaluwe and aulfunily withon the 5.
accounting profession), wluch are applicable to the circumstances as of the date of
determination.

Section 1.03. GAAP.
{a) For purposes of calealations made pursuant to the terms of this Agreement, GA AP will

be deemed to treat operating leases in a manner consistent with its current treatment under
generally accepted accounting principles as of . netwithstanding zny modifications or
interpretive changes thereto thar may occur thereafier.

(b)  If any change in GAAP occurs after the date of this Agreement and such change results in
a material variation m the method of calculation of financial covenants or other terms of tis
Agreement or in what Subsidiaries are consolidated for financial reporting purposes, then the
Company, the Agen: and the Lenders agree to amend such provisions of this Agreement o as to
equitably reflect such change so that the criferia for evaluating the Company’s financial
condition will be the same after such changs as if such IZhEI]lEE had not occurred.
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2. MAC Clauses

LP

 The material adverse change (“MAC”) clause
should be modified to exclude any events or
circumstances disclosed in the Borrower’'s SEC

filings prior to the date of the credit agreement.

e Thus, any negative impact resulting from those
disclosed items would not be factored into a
determination as to whether a MAC had
occurred.
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MAC Clauses (cont.)

* Depending on the specific language, the risk
factors may also be covered and therefore
excluded from the operation of the MAC clause.

* Try to exclude general economic conditions that
do not have a disproportionately negative impact
on the borrower.

« Exclude the “prospects” of the borrower.
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MAC Clause: Typical

“Material Adverse Effect” means {a) a material adverse change 1n. or 2 matenial adverse effect
upon, the business, assets, liabilities (actual or contingent), prospects, consclidated results of
operations or consolidated financial condition of (1) the Loan Parties, taken as 2 whole, or (11) the
Company and its Subsidiares taken as a whole; (b) a material impairment of the abality of any
Loan Party to perform its obligations under anv Loan Document; or {c) a material adverse effect
upon the legality, validity, binding effect or enforceability against any Loan Party of any Loan
Document.
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MAC Clause: Improved

“Matenial Adverse Fffect” means (2) a matenal adverse change i, or a matenal adverse effect
upon, the business, assets, liabilities (actual or contingent), prospects_consolidated results of
operations or consolidated financial condition of (1) the Loan Parties, taken as a whole, or {11) the
Company and its Subsidianes taken as a whole; (b) a material impairment of the ability of any
Loan Party to perform its obligations under anv Loan Document; or (¢) a matenal adverse effect
upon the legality, validity, binding effect or enforceability against any Loan Party of any Loan

L7 |
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3. ERISA Plan Assets Devaluation

« Credit agreements often include representations
and warranties regarding the excess, if any,
of the present value of accumulated employee-
penefit plan obligations over the value of
nlan assets.

« During a time of decreasing investment value,
the borrower’s ability to make such
representations and warranties should be re-
confirmed.
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ERISA Rep: Example

4.13 ERISA. Neither a Reportable Event nor an “accumulated funding
deficiency” (within the meaning of Section 412 of the Code or Section 302 of ERISA) has
occurred during the five year period prior to the date on which this representation is made or
deemed made with respect to any Plan, and each Plan has complied in all material respects with
the applicable provisions of ERISA and the Code. No termination of a Single Employer Plan has
occurred, and no Lien in favor of the PBGC or a Plan has arisen, during such five-year period.
The present value of all accrued benefits under each Single Employer Plan (based on those
assumptions used to fund such Plans) did not, as of the last annual valuation date prior to the date
on which this representation is made or deemed made, exceed the value of the assets of such Plan
allocable to such accrued benefits by a material amount. Neither the Borrower nor any
Commonly Controlled Entity has had a complete or partial withdrawal from any Multiemployer
Plan that has resulted or could reasonably be expected to result in a material liability under
ERISA, and neither the Borrower nor any Commonly Controlled Entity would become subject to
any material liability under ERISA if the Borrower or any such Commonly Controlled Entity
were to withdraw completely from all Multiemployer Plans as of the valuation date most closely
preceding the date on which this representation is made or deemed made. No such
Multiemployer Plan 1s in Reorganization or Insolvent.
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4. Baskets

e Baskets are commonly found in:

e The cross-default provision

* That is, a default in respect of other indebtedness in excess
of a threshold amount triggers a default under the credit
agreement or indenture at issue

e Limitations on indebtedness and liens

« Additional debt and liens are permitted so long as the
obligations do not exceed a threshold amount

e Restricted payments

« Dividends may be paid so long as they do not exceed a
threshold
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Baskets (cont.)

« Basket amounts are often set as a percentage
of net worth.

« Given the volatility of net worth, try to express
the basket in terms of the greater of a specified
number and a specified percentage of net worth

— Or consider using a different balance sheet item such
as total assets or tangible assets
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Baskets (cont.)

 |n addition, the covenant should specify that the
permissibility of the debt and liens is measured
on the date of incurrence.

* Otherwise, there is a risk that debt that was
allowed when incurred (because the net worth
of the borrower was high) becomes disallowed
and must be paid off as a borrower’s net worth
declines.
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Basket: Typical

Limitation on Liens. The Company shall not, and shall not permit any Matenial Subsidiary to,
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to any part of its property, whether now owned or hereafter acqu:tred other than the following
("Pernutted Liens™):

(u)  Liens securing Indebtedness or other obligatwons of the Company and its Material
Subsidiaries not to exceed $35,000,000 in the aggregate at any one time outstanding.
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Basket: Improved

Limitation on Liens. The Company shall not, and shall not pernut any Material Subsidiary to,
directly or indirectly, make, create, incur, assume of suffer to exist any Lien upon or with respect
to any part of its property, whether now owned or hereafter acquired, other than the following
(“Permitted Liens™):

()  Liens secunng Indebtedness or other obligations of the Company and its Matenal

Subsidiaries not to exceed [he greater of () 105 of consolidated net worth (3 of he end of the
v $35,000,000 in the aggregate at

any cme ume nutstaﬂdm it h&mz nnderstood thm anv Lien Eﬂmned umier the recedm clanse
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Deposit Arrangements

« Credit agreements may require borrowers to
maintain all (or a significant portion) of their

t

deposit accounts with a specified bank (usually

ne lead lender).

"his can pose issues If that lender experiences

solvency problems.
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Deposit Arrangements (cont.)

* The borrower can protect itself by:

« Adding a ratings standard for the depository bank, so

that the covenant no longer applies if the standard is
not met, or

e Using a segregated account.
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Deposit Arrangements (cont.)

* Unlike deposit accounts (which are insured by
the FDIC), segregated accounts operate more
like trust accounts.

« Segregated accounts are uninsured, but the
bank has an obligation to return the funds in full
(together with interest, If an interest bearing
account was used).

* This benefits depositors with high balances.
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6. Defaulting Lenders

« Defaulting Lenders

Failure to fund

Insolvency

Refusal to consent to amendments
Insolvency by holding company of lender
Default by lender under other credit facilities
Notice of intent

Failure to provide adequate assurance

Lack of responsiveness

Objective criteria (e.g., credit rating dropping below investment
grade)

Having been a defaulting lender within the past 90 days
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Defaulting Lenders: Typical

“Defanlting Lerder™ means any Lender that (a) has failed to fund any portion of the Loans,
participations i1 L/'C Obligations or participations in Swing Line Loans required to be funded by
it hereunder within one Business Day of the dare reguired to be funded by it hereunder, (&) has
otherwise failed to pay over to the Agent or anv other Lender any other amount required to be
paid by 1t hereunder within one Business Dav of the date when due, unless the subject of a2 good

faith dispute, or (c) has been dezmed wsolvent or become the subject of a bankruptcy or
insolvency proceedmg.
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inancial Professionals®




*FOLEY

FOLEY & LARDNER LLP

Defaulting Lenders: Improved

“Defanlting Lender” means, subject to Section 3_12(b), anv Lender that (a) has failed to perform
any of its funding obligations hereunder, including in respect of its Loans or participations in
respect of Letters of Credit, Swing Line Loans or Fronted Offshore Currency Loans, witlun three
Rusiness Nays of the date requirad fo he fanded by it herennder 1mless such obligation s the
subject of a good faith dispute as to the satisfaction of one or more conditions precedent to
fiinding (specifically identified and melding the particnlar Defanlt, of any): (h) has notified the
Company, the Agent or any Lender that 1t does not intend to comply with its finding obligations
of has madle a public statement to that effect with respect to ifs finding ohligations herennder or
generally under other agreements in which 1t commaits to extend credit; (c) has failed, witlun
three Business Davs after request by the Agent or the Company, to confirm in 2 manner
satisfactory to the Agent (or the Company, as applicable) that 1t will comply with, and 1s
financiallv able to meet. its funding obligations; or {d) has. or has a direct or indirect parent
company that has, (1) become the subject of a proceeding under any Debtor Relief Law, (1) had a
receiver, conservator, trustee, admimstrator, assignee for the benefit of creditors or sumilar
Person charged with reorgamzation or hquidation of 1ts business or a custodian appoimnted for it
or (111) taken anv action i furtherance of or mndicated 1ts consent to. approval of or acquiescence
in any such proceeding or appomntment (provided that a Lender shall not be a Defaulting Lender
solelv by virtue of the ownership or acquisition of any equity mnterest i, or the exercise of
control (outside of the context of a proceeding of the twpe descnibed in clause (d) above) of, that
Lender or any durect or indirect parent company thereof by a Governmental Authornity), in each
case, as the Agent may reasonably determine based solely on the foregoing.
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7. Yank-a-Bank and other

Remedies regarding Defaulting Lenders

 Remedies for Defaulting Lenders

— Yank-a-bank

« Remove and replace defaulting lender without approval of agent or other
lenders (or simply remove, if no replacement lender is available)

- Traditionally applied where lenders demanded compensation for increased
costs such as capital charges

— Loss of defaulting lender’s voting rights
— Non-pro rata reduction of defaulting lender's commitments
— Waiver of fees on unfunded commitment

— Application of payments based on outstanding loans rather than
commitments

— Offset against defaulting lender’s unfunded obligations

— Elevation of participants in defaulting lender’s loans

— Allow borrower to purchase its debt from defaulting lender
— Allow other lenders to fund
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Yank-a-Bank: Typical

(b)  Eeplacement of Lenders If (1) any Lender requests compensation under Section
5.01, (11) the Borrower 1s required to pay any additional amount to any Lender or any
Governmental Authontv for the account of anv Lender pursuant to Section 5.03. or (m1) a Lender
asserts an illegality under Section .05, then the Borrower may, at 1ts sole expense and effort,
upon notice to such Lender and the Administrative Agent, request such Lender to assign and
l:'lf]fﬁﬁte without recourse kl.ﬁ accordance with and ‘:-Ll.l_l_‘iEC‘L' io the restrictions contained in
Section 12.04(a)), all 1t= interests, rights and obligations under this Agreement to an assignee that
shall assume such obligations (which assignee mav be another Lender, 1f a Lender accepts such
assignment); provided that (1) the Borrower shall have recerved the prior written consent of the
Admmstrative Agent, which consent shall not unreasonably be withheld, (1) such Lender shall
have recerved pavment of an amount equal to the outstanding principal of 1ts Loans and
participations i LC Disbursements, accrued interest thereon, accrued fees and all other amonnts
payable to it hereunder, from the assignee (to the extent of such outstanding principal and
accrued interest and fees) or the Borrower (in the case of all other amounts) and (111) m the case
of any such assignment resulting from a claim for compensation under Section 5.01, for
pavments required to be made pursuant to Section 5.03 or an illegality under Section 5.05, such
assignment will result in a reduction in such compensation or pavments or avoid the illegality. A
Lender shall not be required to make any such assignment and delegation if, prior thereto, as a
result of a waiver by such Lender or otherwise, the circumstances entithng the Borrower to
require such assignment and delegation cease to apply.
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Yank-a-Bank: Improved

ib)  Eeplacement of Tenders. If (1) any Lender raquests compensation under Section
5.01, (11) the Borrower is required to pay any additional amount to anv Lender or any
Governmental Authority for the account of any Leuder pursuant fo Section 5.03 e{—{m} a Lender
asserts an illegality under 5ecl10n 5.05, E g

Lenders but which has been approved by Lenders having at least ninety percent (90%) of the
Agoreoste Maximmn Credit Amounts, then the Borrower may, at its sole expense and effort,
upon notice to such Lender and the Administrative Agent, seeuest(x) require such Lender to
assign and delegate, without recourse (in zccordance with and subject to the restrictions
contained in Section 12 (4(a)), all its interests, rights and obligations under this Agreement fo an
assignee that shall assume such obligations (which assignee may be another Lender, 1f a Lender
accepts such assignment); provided that (1) the Borrower shall have received the prior written
consent of the Administrative Agent, which consent shall not unreasonably be withheld, (11) such
Lender shall have recetved payment of an amount equal to the outstanding principal of its Loans
and participations in LC Disbursements, accrued interest thereon, accrued fees and all other
amounts pavable to it hereunder, from the assignee (to the extent of such outstanding principzl
and accrued interest and fees) or the Borrewer (in the case of all other amounts) and (111} in the
case of any such assignment resulting from a claim for compensation under Section 501, for
pavments required to be made pursuant to Section 5.03 or an illegality under Section 5.035, such
as 51g,|.1.n.v:nt will result ina r:ductmn in amh cc-mp:u&an-:uu or pa}mcurs or avold the 111:ga].m'

mm_haa_a A Lenﬂer shall nor be reqm.red o make any auch asslgumenr aud delegal:mn 1t pn-:ur
thereto, as a result of a waiver by such Lender or otherwise, the circumstances entithing the
Borrower to require such assignment and delegation cease to apply.
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312 Defaulting I enders.

(a) Notwithstanding anything to the contrary contained in this Agreement. if any
Lender becomes a Defaulting Lender, then wntil such time as that Lender is no longer a
Defaulting Lender, to the extent permitted by applicable law:

(i) Notwithstanding anything to the contrary herein, no Defaulting Lender
shall have any nght to approve or disapprove any amendment, waiver or consent
hereunder (and any amendment, waiver or consenf wiuch by its terms requires the
comsent of all Lenders or each affected Lender may be effected with the consent of the
applicable Lenders other than Defaulting Lenders). except that (x) the Commitment of
any Defaulting Lender may not be increased or extended without the consent of such
Lender and (y) any waiver, amendment or modification requiring the consent of all
Lenders or each affected Lender that by its terms affects any Defaulting Lender more
adversely (other than as a result of the relative size of its Commutment) than other
affected Lenders shall require the consent of such Defaulting Lender.

(ii)  Any payment of principal, interest, fees or other amounts received by the
Agent for the account of such Defaulting Lender (whether voluntary or mandatory, at
mammrity, pursuant to Asticle T or otherwise, and including any amounts made available
to the Agent by such Defanlting Lender pursmant to Section 11,090, shall be anplied at
such time or times as may be reasonably determined by the Agent as follows (and, in any
case, when due): first. to the payment of any amounts owing by such Defanltmg Lender
to the Agent hereunder: second. to the payment on a pro rata basis of any amounts owing
by such Defaulting Lender to any Issuer, Swing Line Lender or Fronting Lender
hereunder; third. .

(i)  Such Defaulting Lender (x) shall mot be enttled to receive any
commitment fee pursuant to Section 2. 14(b) for any period during which such Lender 15 a
Defaulting Lender (and the Borrower shall not be required to pay any such fee that
otherwise would have been required to have been paid to such Defaulting Lender) and (v)
shall be limited mn 1fs right to receive Letter of Credit Fees as provided in Section 3.08

(iv)  During any period in which there is a Defaulting Lender, for purposes of
computing the amount of the obligation of each non-Defaulting Lender to acquire,
refinance or fund participations in Letters of Credit, Swing Line Loans or Fromted
Offshore Currency Loans pursvant to this Article [T Section 2.05 and Section 2.07, the
“Revolving Percentage™ of each non-Defaulting Lender shall be computed without giving
effect to the Revolving Commuitment of such Defaulting Lender: provaded that (x) sach
such reallocation shall be given effect only if. at the date the applicable Lender becomes a
Defauiting Lender. no Default or Event of Default exists, and (y) the aggregate obligation
of each non-Defaulting Lender to acquire, refinance or fund participations in Letters of
Credit, Swing Line Loans and Fronted Offshore Currency Loans shall not exceed the
positive difference. if any. of (1) the Revolving Commutment of such non-Defaulting
Lender minus (2) the aggregate outstanding amount of the Revelving Loans of such
Lender.
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8. Defaulting Administrative Agents

e Criteria
— Fallure to perform its obligations as agent
— Any of the “defaulting lender” trigger events

« Concerns regarding a defaulting agent
— Can grind operation of credit facility to a halt
— If agent is insolvent, funds could be held up by automatic stay

e Process for removal

— Want it to be swift — not want defaulting agent to have any
affirmative obligations or consent rights

— Prefer removal prior to the agent’s insolvency
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Defaulting Administrative

Agents: Sample Language

Section 11.10. Removal of Agent. If the Agent becomes the subject of an Act of Bankmiptey or
if the Admumstrative Agent 15 a2 Defaulting Lender, the Agent shall be removed as Agent
hereunder at the request of the Borrower, without the need for any further action by the parties
hereto or to anv of the Loan Documents. The Required Lenders that are not such Agent or
affiliated with such Agent (or, 1f there are none. the Borrower) shall wathin tharty (30 davs
thereafter appoint another Person to act as Agent (such successor Agent shall, if appointed by
such Fequired Lenders, be subject to the consent of the Borrower, which consent shall not be
unreasonably withheld or delaved, and which consent shall not be required during any period in
which a Default or an Event of Default exists (provided that the successor Agent 15 then a Lenden
or 15 a commercial bank organized or licensed under the laws of the United States or of anv state
thereof and has a combined capital and surplus of at least $5,000,000,0007), and such successor
Agent shall succeed to the nghts. powers and duties of the Agent and the terma “Agent” shall
mean such successor effective upon its appointment, and the former Agent's rights, powers and
duties as the Agent shall be termunated without any other or further act or deed on the part of
such former Agent or anv of the parties to this Agreement. After the removal of anv Agent as
Agent hereunder, the provisions of thus Article 11 shall inure to the benefit of such former Agent
{inclhading without mitation Section 11.5) and such former Agent shall not by reason of such
remowval be deemed to be released from liability for any breach of contract, gross negligence or
willfinl misconduct by it while 1t was an Agent under this Agreement.
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Defaulting Lender or Defaulting Agent

* Borrow and exercise any increase options
* Replace the counterparty

e Segregate and move accounts

Buy the debt

Seek funding by the administrative agent
Prepay and terminate the facility
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9. Eligible Assignee and Buybacks

* Low secondary market prices provided an
opportunity to repurchase and retire debt cheaply

* The eligible assignee clause identifies the types
of Institutions that can become lenders by taking
an assignment of an existing commitment without
obtaining the consent of the other lenders.

* The borrower should be added as an eligible
assignee so that it has the ability to take an
assignment of its own debt.
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Buybacks (cont.)

« This flexibility is important because it allows the
borrower to, In effect, reduce (or assume) the
commitment of a particular lender and, in effect,
pay down (or pay off) one lender in the group.

 |n addition, the borrower should have consent
rights, such that competitors of the borrower
cannot be Eligible Assignees.
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Eligible Assignee: Typical

“Eligible Assignee means (a) a commercial bank organized under the laws of the United States,

or any state thereof, and having a combined capital and surplus of at least $100,000.000; (b) a
commercial bank orgamized under the laws of any other country which 1s a member of the

Organization for Economic Cooperation and Development, or a political subdivision of any such
country. and having a combined capital and surplus of at least $100,000,000; provided that such
bank 15 acting through a branch or agency located in the United States; (c) a Person that 15
primarily engaged in making, purchasing, holding or otherwise mvesting in commercial loans
and simular extensions of credit and that 15 an Affiliate of a Lender; (d) an Approved Fund; and
(e)a Lender.
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Eligible Assignee: Improved

“Eligible Assignee” means (a) a conunercial bank organized under the laws of the Umnited States,
or any state thereof, and having a combined capital and surplus of at least $100,000,000; (b) a
commercial bank organized under the laws of anv other countrv which 15 2 member of the
Organization for Econonuc Cooperation and Development, or a political subdivision of any such
country, and having a combined capital and surplus of at least $100,000,000; providad that such
bank 1s acting through a branch or agency located 1n the United States; (¢) a Person that 1s
primarily engaged in making, purchasing, holding or otherwise investing in commercial loans
and sumilar exteusmﬂs of credu and that 15 an i‘:i'ﬁhate of a LEﬂder {d) an Approved Fund —H—Hv.-l-
{e} a L-Eﬂder [ - [ A
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Buybacks (cont.)

 Different kinds of tender procedures
— The borrower will prepay loans at a specified discount

— The borrower will prepay loans within a specified
range of percentage discounts

— Reverse Dutch auction: the borrower invites lenders
to offer a percentage discount at which each
Interested lender is willing to have its loans prepaid
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Buybacks (cont.)

« Other considerations regarding buybacks
— Limited rights for the borrower to vote as a lender?

— Limited rights for the borrower to receive confidential information
from lending group?

— Cap on amount that can be purchased by the borrower?

— Limit right to cancel repurchased debt if doing so would be
prohibited by law or cause material adverse tax consequences?

— Impact on calculation of financial covenant calculations?
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* Financial covenants typically are not curable

« Equity cure rights allow a parent company or
other equity holder to provide equity or

subordinated debt to the borrower so that the
borrower can fix a breach of a financial covenant

« Common limits on equity cure rights:

— Within a certain period of time after delivery of

financial statements
— Cap on dollar amount
— Frequency and overall limit
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Equity Cure Rights (cont.)

Section 7.02. Equity Cure REight Notwithstanding znything to the contrary in fhis
Agreement, i1f the Borrower fails to comply with the Interest Coverage Ratio se: forth in
Section 6.10, until the expiration of the 10th dav following the date on which the
certificate calculating the Interest Coverage Ratio for such peniod 15 requured tobe
delivered pursuant to Section 5.04{c). the Parent shall have the night to make a cash
common equity contribution to the Borrower of up to 524,000,000 (the “Cure Eight™),
and upon the receipt by the Borrower of such cash amount (the “Cure Amount™), the
Interest Coverage Ratio for such period shall be recalculated after decreasing
Consolidated Interest Expense for such peniod (solely for the purpose of calculzting the
Interest Coverage Fatio and not for any other purpose under this Agreement) bv an
amount equal to the Cure Amount; provided that if, after giving effect to such
recalculation, the Borrowsr shall then be i compliance with the requirement of Section
6.10, the Borrower shall be deemed to have satisfied the requirement of Section 6.10 for
such period with the same effect as though there had been no failure to comply with the
requirements of such Section for such peniod; provided. further, (2) in each four fiscal
guarter period, there shall be at least two fiscal gquartars i respect of which no Cure Eight
15 exercised and (b) the Core Amount shall be no greater than the amount requured to
canse the Borrower to be i compliance with Sectior 6.10.
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11. Termination of Facility

« Often a credit agreement allows for termination
of the commitments by the borrower upon giving
a specified number of days’ irrevocable notice.

* Problems arise if that notice Is given and the
take-out financing is delayed — or worse, Is
unable to be completed.

e Once the notice Is given, the borrower is In the
position where it may be forced to repay the
existing debt while lacking any alternative
source of funds.
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Termination of Facility (cont.)

e Thus, the credit agreement should either:
 Provide that such notice is revocable, or

* Expressly acknowledge that any such notice may be
contingent on the closing of the replacement
financing.
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Termination: Typical

Section 2.09 Voluntary Termination or Reduction of Revolving Commutments. The Company

mav, upon not less than five Business Davs’ prior irrevocable written notice to the Agent,
ternunate the Revolving Commitments. or permanently reduce the Aggregate Revolving
Commitment by $10,000,000 or any ligher integral multiple of $1,000,000; provided that the
Aggregate Revolving Commitment shall not be reduced to an amount less than the Total

Fevolving Usage.
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Termination: Improved

Section 2.09 Voluntary Termination or Reduction of Kevolving Commitments. The Company
may, upon um less t]];m five Business Da}'s pm:nr-m-m:;*;-l%.l.-p.n-.?—ﬂ notice to the ﬂgent_x,_mc,h_

tenmuate the Rﬂﬂlvmﬂ Commutments, or penmueuth reduce the
Aggregate Revolving Commitment by $10.000.000 or any lugher integral multiple of
$1,000,000; provided that the Aggregate Revolving Commitment shall not be reduced to an
amount less than the Total Revolving Usage.
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12. Securitizations

 |n tight credit markets, borrowers should have
added flexibility to obtain financing by alternative
means, including by the securitization of

receivables.
« Securitization financing should be excluded

from:

— Covenants restricting debt, liens, dispositions, affiliate
transactions and burdensome agreements

— Cross-default provisions
— Net cash proceeds prepayment requirement
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Permitted Securitization: Example

“Penmuitied Secunfization™ means any program providing for (a) the sale, contribution and/or
trapsfer to a Secuntization Subsidiary, in one or more related and substantially concurrent
transacticns, of accounts recervable, general mtangibles, chattel paper or other financial assets
{including rights in respect of capitalized leases) and related rights of the Compaay or znv
Subsidiary in transactions iatended to constimte {and opined by nationally-recognized ontside
legal couasel i connection therewith to consitute) true sales or true contributions to such
Securitization Subsidiary and () the provision of fnancing secured by the assers so sold,
whether 1n the form cof secured loans or the acquisiion of undivided mierests in such assets.

Within five Business Davs following the receipt of any MNet Cash Proceeds from any Dizposition
{other than (A) a Dispositicn of the type described in Section 8 02(a). (0), {c), (£). (). (a). (1). {1).
{13, () (but only to the extent the property so Disposed was not, at the tume of such Disposition,
Collateral) or (n), regardless of whether made by a Loan Party, (B) at any tme that the Leverage
Ratio is less then 3 50 to 1 0 on a pro forma hasis immedaately after giving effect to any
Permittec Secuntization, the first $250,000,000 1n Net Cash Proceeds from any Pernmtied
Secnritization made after the Fffective Nate that 1s permitted by Section 8 02(d)- and ((7) the first
$25,000,000 of Net Cash Proceecs from any Disposition made after the Effective Date that 15
permutted solely by Szction 8.02{0)). whether by merger. consolidation or otherwise. the
Company shall make a Proceeds Application in an amouat (rounded down as provided above)
equal to the resalt (if positive) of (x) all Net Cash Proceeis from all such Dispositions recerved
after the Effective Date minus (v) $30.000,000 minus (z) all amounts previously applied
pursuant to this clausa (1) atter the Effective Date.
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13. Fall-Away Events

 |f the borrower’s credit rating Is expected to
Increase during the term of the facility, consider
asking for “Fall-Away Events”

e Upon the borrower achieving a higher credit
rating, certain provisions of the credit agreement
“fall away”

— Grant of collateral — liens are released
— Covenants
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Fall-Away Events: Example

Notwithstanding any other provision of this Agreement or any other Loan Document, in the
event that the Company obtains corporate famuly ratings of (1) BBB- (stable) or higher from S&P
and (11) Baa3 (stable) or igher from Moody's (“Investment Grade Ratings™), (including after
any re-pledge of the Collateral pursuant to the proviso i this paragraph) then the Company shall
have the option (5o long as, at the time 1t exercises such option, the Company continues to
maintam Investment Grade Ratings) to require the Agent to promptly (and in any event within 30
davs) release 1ts Lien (on behalf of the Guaranteed Creditors) i the Collateral; provided that of
the Company shall subsequently have corporate family ratings of (A) BB+ or lower from S&P
and (B) Bal or lower from Moody's. then, promptly (and in any event within 30 days (or. in
respect of real property Collateral or Collateral m which the Agent will have a perfected securnty
inferest pursuant to confrol agreements, such longer peniod as the Agent determines n 1ts sole
and complete discretion) after such corporate fanuly ratings become publicly released by such
rating agencies, or if the Company shall otherwise elect to do so, the Company shall, and shall
cause 1ts Subsidianes to, (1) take whatever action {1ncluding the filing of Umform Commercial
Code financing statements) that may be necessary or advisable i the reasonable opinion of the
Agent to vest in the Agent (for the benefit of the Guaranteed Creditors) valid and subsisting
Liens on the Collateral consistent in all material respects in scope, perfection and prionty as
those m effect prior to such release, and (2) provide to the Lenders customary legal opinions in
connection therewith.
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14. Bankruptcy Default

 The list of events of default should omit
references to:
 “any action in furtherance thereof” or
 “any corporate action in furtherance thereof”

* These are nebulous concepts that trap
borrowers who are simply planning for
contingencies.
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Example of Language to Avoid

9] Insolvency: Voluntary Proceedings. Any Loan Party (1) ceases or fails to be
solvent, or generally fails to pay, or admits in writing its inability to pay. its debts as they
become due, subject to applicable grace periods, if any, whether at stated maturity or otherwise;
(1) voluntarily ceases to conduct its business in the ordinary course: (i11) commences any
Insolvency Proceeding with respect to itself; or (1v) takes any action to effectuate or authorize
any of the foregoing;: or
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15. Flexible Financial Covenants

» Typically, borrowers are required to comply with
the terms of one or more specific financial
covenants.

« Some borrowers have successfully negotiated
“either/or” financial covenants.

* That Is, the borrower, at its option, may comply
with one of two financial covenants.

AFP° Annual Conference ﬁsﬂﬁ?ﬂ?gﬁfiﬁs‘}mk-




Financial Covenants: Typical

L
=sFOLEY

FOLEY & LARDNER LLP

section 9.01. Financial Covenants.

(a) Leverage Ratio. The Company shall not permirt the Leverage Ratio as of the last dav of

any fiscal quarter to be greater than 3.75 to 1.0,

(b) Interest Coverage Ratio. The Company shall not permuit the Interest Coverage Ratio as

of the last dav of any fiscal quarter to be greater than 2 25 to 1.0,
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Financial Covenants: Improved

Section 9.01. Financial Covenanis.

The Company shall maintam. as of the last dav of anv fiscal quarter, either (1) a Leverage Ratio
of not greater than 3.75 to 1.0 or (11) an Interest Coverage Ratio of at least 2.25 to 1.0
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« Compliance checklists

e Maintain a relationship with your lenders

— High level relationship
— Operational relationship

e Maintain a relationship with other lenders
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Contact Information

* Robert J. Heinrich
Partner
Foley & Lardner LLP
(414) 297-5583
rheinrich@foley.com

 Corey R. Braun, CTP
Assistant Treasurer
Oshkosh Corporation
(920) 233-9521
cbraun@oshkoshcorp.com
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