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Since The Crunch
• Less lending
• Fewer lenders
• Higher pricing

– LIBOR market disruption and interest rate floors
• Tighter covenants
• More collateral



Amend and Extend Transactions
• Extension of maturity of existing credit facility

– Usually on a non-pro rata basis
U ll d l f R i d L d d ll– Usually need approval of Required Lenders and all 
extending Lenders

• Amendments to credit agreementAmendments to credit agreement
– Higher interest rate for extended tranches
– Amendment fees
– Changes to non-market terms in the credit agreement



Opening Stages of NegotiatingOpening Stages of Negotiating
A Facility

Sh d• Shop around
• Think about your needs

Run stress tests• Run stress tests
• Commitment letters and term sheet should be 

sufficiently specificsufficiently specific
• Reverse flex

– If the facility is oversubscribed, decrease the interest y ,
rate and ask the lenders to commit to the facility at the 
lower interest rate



Specific Negotiating Points



1. GAAP
• Frozen vs. Fluid?

– If using frozen GAAP, then the borrower needs to 
keep two separate sets of bookskeep two separate sets of books

– If using fluid GAAP, changes in accounting standards 
could trigger defaults
• So try to freeze GAAP for things like lease accounting, 

securitizations and transfers of financial assets and liabilities

• Add ability to amend financial covenants if• Add ability to amend financial covenants if 
required by changes to GAAP



GAAP: Example of PreferredGAAP: Example of Preferred 
Language



2. MAC Clauses
• The material adverse change (“MAC”) clause 

should be modified to exclude any events or 
circumstances disclosed in the Borrower’s SECcircumstances disclosed in the Borrower s SEC 
filings prior to the date of the credit agreement.

• Thus any negative impact resulting from those• Thus, any negative impact resulting from those 
disclosed items would not be factored into a 
determination as to whether a MAC had 
occurred. 



MAC Clauses (cont.)
• Depending on the specific language, the risk 

factors may also be covered and therefore 
excluded from the operation of the MAC clauseexcluded from the operation of the MAC clause. 

• Try to exclude general economic conditions that 
do not have a disproportionately negative impactdo not have a disproportionately negative impact 
on the borrower. 

• Exclude the “prospects” of the borrowerExclude the prospects  of the borrower.



MAC Clause: Typical



MAC Clause: Improved



3. ERISA Plan Assets Devaluation
• Credit agreements often include representations 

and warranties regarding the excess, if any, 
of the present value of accumulated employeeof the present value of accumulated employee-
benefit plan obligations over the value of 
plan assets.plan assets.

• During a time of decreasing investment value, 
the borrower’s ability to make such y
representations and warranties should be re-
confirmed.



ERISA Rep: Example



4. Baskets
• Baskets are commonly found in:

• The cross-default provision
• That is a default in respect of other indebtedness in excess• That is, a default in respect of other indebtedness in excess 

of a threshold amount triggers a default under the credit 
agreement or indenture at issue

Limitations on indebtedness and liens• Limitations on indebtedness and liens 
• Additional debt and liens are permitted so long as the 

obligations do not exceed a threshold amount 

• Restricted payments 
• Dividends may be paid so long as they do not exceed a 

threshold



Baskets (cont.)
• Basket amounts are often set as a percentage 

of net worth. 
Gi th l tilit f t th t t• Given the volatility of net worth, try to express 
the basket in terms of the greater of a specified 
number and a specified percentage of net worthnumber and a specified percentage of net worth
– Or consider using a different balance sheet item such 

as total assets or tangible assets



Baskets (cont.)
• In addition, the covenant should specify that the 

permissibility of the debt and liens is measured 
on the date of incurrenceon the date of incurrence.  

• Otherwise, there is a risk that debt that was 
allowed when incurred (because the net worthallowed when incurred (because the net worth 
of the borrower was high) becomes disallowed
and must be paid off as a borrower’s net worth p
declines.



Basket: Typical



Basket: Improved



5. Deposit Arrangements
• Credit agreements may require borrowers to 

maintain all (or a significant portion) of their 
deposit accounts with a specified bank (usuallydeposit accounts with a specified bank (usually 
the lead lender).  

• This can pose issues if that lender experiences• This can pose issues if that lender experiences 
solvency problems.



Deposit Arrangements (cont.)
• The borrower can protect itself by:

• Adding a ratings standard for the depository bank, so 
that the covenant no longer applies if the standard isthat the covenant no longer applies if the standard is 
not met, or 

• Using a segregated account.



Deposit Arrangements (cont.)
• Unlike deposit accounts (which are insured by 

the FDIC), segregated accounts operate more 
like trust accountslike trust accounts.

• Segregated accounts are uninsured, but the 
bank has an obligation to return the funds in fullbank has an obligation to return the funds in full
(together with interest, if an interest bearing 
account was used).)

• This benefits depositors with high balances.



6. Defaulting Lenders
D f lti L d• Defaulting Lenders
– Failure to fund
– Insolvency
– Refusal to consent to amendments
– Insolvency by holding company of lender
– Default by lender under other credit facilities
– Notice of intent
– Failure to provide adequate assurance
– Lack of responsiveness
– Objective criteria (e.g., credit rating dropping below investment 

grade)
– Having been a defaulting lender within the past 90 days



Defaulting Lenders: Typical



Defaulting Lenders: Improved



7 Yank-a-Bank and other7. Yank-a-Bank and other 
Remedies regarding Defaulting Lenders
• Remedies for Defaulting Lenders• Remedies for Defaulting Lenders

– Yank-a-bank
• Remove and replace defaulting lender without approval of agent or other 

lenders (or simply remove, if no replacement lender is available)
• Traditionally applied where lenders demanded compensation for increased• Traditionally applied where lenders demanded compensation for increased 

costs such as capital charges
– Loss of defaulting lender’s voting rights
– Non-pro rata reduction of defaulting lender’s commitments

W i f f f d d it t– Waiver of fees on unfunded commitment
– Application of payments based on outstanding loans rather than 

commitments
– Offset against defaulting lender’s unfunded obligations
– Elevation of participants in defaulting lender’s loans
– Allow borrower to purchase its debt from defaulting lender
– Allow other lenders to fund



Yank-a-Bank: Typical



Yank-a-Bank: Improved



Other Remedies for DefaultingOther Remedies for Defaulting 
Lenders: Sample Language



8. Defaulting Administrative Agents
C it i• Criteria
– Failure to perform its obligations as agent
– Any of the “defaulting lender” trigger eventsy g gg

• Concerns regarding a defaulting agent
– Can grind operation of credit facility to a halt

If t i i l t f d ld b h ld b t ti t– If agent is insolvent, funds could be held up by automatic stay

• Process for removal
– Want it to be swift – not want defaulting agent to have any g g y

affirmative obligations or consent rights
– Prefer removal prior to the agent’s insolvency



Defaulting AdministrativeDefaulting Administrative
Agents: Sample Language



SIDEBAR: Anticipating aSIDEBAR: Anticipating a 
Defaulting Lender or Defaulting Agent
• Borrow and exercise any increase options
• Replace the counterparty
• Segregate and move accounts
• Buy the debt
• Seek funding by the administrative agent
• Prepay and terminate the facility



9. Eligible Assignee and Buybacks
• Low secondary market prices provided an 

opportunity to repurchase and retire debt cheaply
Th li ibl i l id tifi th t• The eligible assignee clause identifies the types 
of institutions that can become lenders by taking 
an assignment of an existing commitment withoutan assignment of an existing commitment without
obtaining the consent of the other lenders.  

• The borrower should be added as an eligibleThe borrower should be added as an eligible 
assignee so that it has the ability to take an 
assignment of its own debt. g



Eligible Assignee andEligible Assignee and
Buybacks (cont.)

Thi fl ibilit i i t t b it ll th• This flexibility is important because it allows the 
borrower to, in effect, reduce (or assume) the 
commitment of a particular lender and, in effect,commitment of a particular lender and, in effect, 
pay down (or pay off) one lender in the group. 

• In addition, the borrower should have consent 
rights, such that competitors of the borrower 
cannot be Eligible Assignees.



Eligible Assignee: Typical



Eligible Assignee: Improved



Eligible Assignee andEligible Assignee and 
Buybacks (cont.)
• Different kinds of tender procedures

– The borrower will prepay loans at a specified discount
Th b ill l ithi ifi d– The borrower will prepay loans within a specified 
range of percentage discounts

– Reverse Dutch auction: the borrower invites lenders e e se u c auc o e bo o e es e de s
to offer a percentage discount at which each 
interested lender is willing to have its loans prepaid



Eligible Assignee andEligible Assignee and 
Buybacks (cont.)

Oth id ti di b b k• Other considerations regarding buybacks
– Limited rights for the borrower to vote as a lender?
– Limited rights for the borrower to receive confidential information g

from lending group?
– Cap on amount that can be purchased by the borrower?
– Limit right to cancel repurchased debt if doing so would beLimit right to cancel repurchased debt if doing so would be 

prohibited by law or cause material adverse tax consequences?
– Impact on calculation of financial covenant calculations?



10. Equity Cure Rights
Fi i l t t i ll t bl• Financial covenants typically are not curable

• Equity cure rights allow a parent company or 
other equity holder to provide equity orother equity holder to provide equity or 
subordinated debt to the borrower so that the 
borrower can fix a breach of a financial covenant

• Common limits on equity cure rights:
– Within a certain period of time after delivery of 

financial statementsfinancial statements
– Cap on dollar amount
– Frequency and overall limitq y



Equity Cure Rights (cont.)



11. Termination of Facility
Oft dit t ll f t i ti• Often a credit agreement allows for termination 
of the commitments by the borrower upon giving 
a specified number of days’ irrevocable notice.a specified number of days  irrevocable notice.

• Problems arise if that notice is given and the 
take-out financing is delayed — or worse, is 
unable to be completed.  

• Once the notice is given, the borrower is in the 
position where it may be forced to repay theposition where it may be forced to repay the 
existing debt while lacking any alternative 
source of funds.



Termination of Facility (cont.)
• Thus, the credit agreement should either:

• Provide that such notice is revocable, or 
E l k l d th t h ti b• Expressly acknowledge that any such notice may be 
contingent on the closing of the replacement 
financing.



Termination: Typical



Termination: Improved



12. Securitizations
I ti ht dit k t b h ld h• In tight credit markets, borrowers should have 
added flexibility to obtain financing by alternative 
means, including by the securitization ofmeans, including by the securitization of 
receivables.

• Securitization financing should be excluded
from:
– Covenants restricting debt, liens, dispositions, affiliate 

transactions and burdensome agreementstransactions and burdensome agreements
– Cross-default provisions
– Net cash proceeds prepayment requirement



Permitted Securitization: Example



13. Fall-Away Events
• If the borrower’s credit rating is expected to 

increase during the term of the facility, consider 
asking for “Fall Away Events”asking for Fall-Away Events

• Upon the borrower achieving a higher credit 
rating certain provisions of the credit agreementrating, certain provisions of the credit agreement 
“fall away”
– Grant of collateral – liens are released
– Covenants



Fall-Away Events: Example



14. Bankruptcy Default
Th li t f t f d f lt h ld it• The list of events of default should omit 
references to:
• “any action in furtherance thereof” orany action in furtherance thereof  or
• “any corporate action in furtherance thereof”  

• These are nebulous concepts that trap
borrowers who are simply planning for 
contingencies. 



Bankruptcy Default:Bankruptcy Default:  
Example of Language to Avoid



15. Flexible Financial Covenants
• Typically, borrowers are required to comply with 

the terms of one or more specific financial 
covenantscovenants.  

• Some borrowers have successfully negotiated 
“either/or” financial covenantseither/or  financial covenants.  

• That is, the borrower, at its option, may comply 
with one of two financial covenantswith one of two financial covenants.  



Financial Covenants: Typical



Financial Covenants: Improved



After Closing A Facility
• Compliance checklists
• Maintain a relationship with your lenders

– High level relationship
– Operational relationship

M i t i l ti hi ith th l d• Maintain a relationship with other lenders



Contact Information
R b t J H i i h C R B CTP• Robert J. Heinrich
Partner
Foley & Lardner LLP

• Corey R. Braun, CTP 
Assistant Treasurer 
Oshkosh Corporation y

(414) 297-5583
rheinrich@foley.com

p
(920) 233-9521
cbraun@oshkoshcorp.com




